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representation in any matter within
the jurisdiction of any agency of the
United States. Section (i)(3) of the Pri-
vacy Act, 5 U.S.C. 552a(i)(3), makes it a
misdemeanor, subject to a maximum
fine of $5,000 to knowingly and willfully
request or obtain any record concern-
ing an individual under false pretenses.
Sections (i) (1) and (2) of 5 U.S.C. 552a
provide penalties for violations by
agency employees of the Privacy Act
or regulations established thereunder.

(b) [Reserved]
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Subpart A—Production or Disclo-
sure of Records Under the
Freedom of Information Act, 5
U.S.C. 552

§ 1631.1 Definitions.
(a) Board means the Federal Retire-

ment Thrift Investment Board.
(b) Agency means agency as defined

in 5 U.S.C. 552(e).
(c) Executive Director means the Exec-

utive Director of the Federal Retire-
ment Thrift Investment Board, as de-
fined in 5 U.S.C. 8401(13) and as further
described in 5 U.S.C. 8474.

(d) FOIA means Freedom of Informa-
tion Act, 5 U.S.C. 552, as amended.

(e) FOIA Officer means the Board’s
Director of Administration or his or
her designee.

(f) General Counsel means the General
Counsel of the Federal Retirement
Thrift Investment Board.

(g) Working days or workdays means
those days when the Board is open for
the conduct of Government business,
and does not include Saturdays, Sun-
days, and Federal holidays.

(h) Requester means a person making
a FOIA request.

(i) Submitter means any person or en-
tity which provides confidential com-
mercial information to the Board. The
term includes, but is not limited to,
corporations, state governments, and
foreign governments.

§ 1631.2 Purpose and scope.
This subpart contains the regulations

of the Federal Retirement Thrift In-
vestment Board, implementing 5 U.S.C.
552. The regulations of this subpart de-
scribe the procedures by which records
may be obtained from all organiza-
tional units within the Board and from
its recordkeeper. Official records of the
Board, except those already published
in bulk by the Board, available pursu-
ant to the requirements of 5 U.S.C. 552
shall be furnished to members of the
public only as prescribed by this sub-
part. To the extent that it is not pro-
hibited by other laws the Board also
will make available records which it is
authorized to withhold under 5 U.S.C.
552 whenever it determines that such
disclosure is in the interest of the
Thrift Savings Plan.
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§ 1631.3 Organization and functions.
(a) The Federal Retirement Thrift In-

vestment Board was established by the
Federal Employees’ Retirement Sys-
tem Act of 1986 (Pub. L. 99–335, 5 U.S.C.
8401 et seq.). Its primary function is to
manage and invest the Thrift Savings
Fund for the exclusive benefit of its
participants (e.g., participating Federal
employees, Federal judges, and Mem-
bers of Congress). The Board is respon-
sible for investment of the assets of the
Thrift Savings Fund and the manage-
ment of the Thrift Savings Plan. The
Board consists of:

(1) The five part-time members who
serve on the Board;

(2) The Office of the Executive Direc-
tor;

(3) The Office of Investments;
(4) The Office of the General Counsel;
(5) The Office of Benefits and Pro-

gram Analysis;
(6) The Office of Accounting;
(7) The Office of Administration;
(8) The Office of External Affairs;
(9) The Office of Automated Systems;

and
(10) The Office of Communications.
(b) The Board has no field organiza-

tion; however, it provides for its rec-
ordkeeping responsibility by contract
or interagency agreement. The record-
keeper may be located outside of the
Washington, DC area. Thrift Savings
Plan records maintained for the Board
by its recordkeeper are Board records
subject to these regulations. Board of-
fices are presently located at 1250 H
Street, NW., Washington, DC 20005.

[55 FR 41052, Oct. 9, 1990, as amended at 59 FR
55331, Nov. 7, 1994]

§ 1631.4 Public reference facilities and
current index.

(a) The Board maintains a public
reading area located in room 4308 at
1250 H Street, NW., Washington, DC.
Reading area hours are from 9:00 A.M.
to 5:00 P.M., Monday through Friday,
exclusive of Federal holidays. Elec-
tronic reading room documents are
available through http://www.frtib.gov.
In the reading area and through the
Web site, the Board makes available
for public inspection, copying, and
downloading materials required by 5
U.S.C. 552(a)(2), including documents

published by the Board in the FEDERAL
REGISTER which are currently in effect.

(b) The FOIA Officer shall maintain
an index of Board regulations, direc-
tives, bulletins, and published mate-
rials.

(c) The FOIA officer shall also main-
tain a file open to the public, which
shall contain copies of all grants or de-
nials of FOIA requests, appeals, and ap-
peal decisions by the General Counsel.
The materials shall be filed by chrono-
logical number of request within each
calendar year, indexed according to the
exceptions asserted, and, to the extent
feasible, indexed according to the type
of records requested.

[55 FR 41052, Oct. 9, 1990, as amended at 59 FR
55331, 55332, Nov. 7, 1994; 63 FR 41708, Aug. 5,
1998]

§ 1631.5 Records of other agencies.
Requests for records that originated

in another agency and that are in the
custody of the Board may, in appro-
priate circumstances, be referred to
that agency for consultation or proc-
essing, and the person submitting the
request shall be so notified.

§ 1631.6 How to request records—form
and content.

(a) A request made under the FOIA
must be submitted in writing, ad-
dressed to: FOIA Officer, Federal Re-
tirement Thrift Investment Board, 1250
H Street, NW., Washington, DC 20005.
The words ‘‘FOIA Request’’ should be
clearly marked on both the letter and
the envelope.

(b) Each request must reasonably de-
scribe the record(s) sought, including,
when known: Entity/individual origi-
nating the record, date, subject matter,
type of document, location, and any
other pertinent information which
would assist in promptly locating the
record(s). Each request should also de-
scribe the type of entity the requester
is for fee purposes. See § 1631.11.

(c) When a request is not considered
reasonably descriptive, or requires the
production of voluminous records, or
places an extraordinary burden on the
Board, seriously interfering with its
normal functioning to the detriment of
the Thrift Savings Plan, the Board
may require the person or agent mak-
ing the FOIA request to confer with a
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Board representative in order to at-
tempt to verify, and, if possible, nar-
row the scope of the request.

(d) Upon initial receipt of the FOIA
request, the FOIA Officer will deter-
mine which official or officials within
the Board shall have the primary re-
sponsibility for collecting and review-
ing the requested information and
drafting a proposed response.

(e) Any Board employee or official
who receives a FOIA request shall
promptly forward it to the FOIA Offi-
cer, at the above address. Any Board
employee or official who receives an
oral request made under the FOIA shall
inform the person making the request
of the provisions of this subpart requir-
ing a written request according to the
procedures set out herein.

(f) When a person requesting expe-
dited access to records has dem-
onstrated a compelling need, or when
the Board has determined that it is ap-
propriate to expedite its response, the
Board will process the request ahead of
other requests.

(g) To demonstrate compelling need
in accordance with paragraph (f) of this
section, the requester must submit a
written statement that contains a cer-
tification that the information pro-
vided therein is true and accurate to
the best of the requester’s knowledge
and belief. The statement must dem-
onstrate that:

(1) The failure to obtain the record
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an indi-
vidual; or

(2) The requester is a person pri-
marily engaged in the dissemination of
information, and there is an urgent
need to inform the public concerning
an actual or alleged Federal Govern-
ment activity that is the subject of the
request.

[55 FR 41052, Oct. 9, 1990, as amended at 59 FR
55331, Nov. 7, 1994; 63 FR 41708, Aug. 5, 1998]

§ 1631.7 Initial determination.

The FOIA Officer shall have the au-
thority to approve or deny requests re-
ceived pursuant to these regulations.
The decision of the FOIA Officer shall
be final, subject only to administrative
review as provided in § 1631.10.

§ 1631.8 Prompt response.

(a)(1) When the FOIA Officer receives
a request for expedited processing, he
or she will determine within 10 work
days whether to process the request on
an expedited basis.

(2) When the FOIA Officer receives a
request for records which he or she, in
good faith, believes is not reasonably
descriptive, he or she will so advise the
requester within 5 work days. The time
limit for processing such a request will
not begin until receipt of a request
that reasonably describes the records
being sought.

(b) The FOIA Officer will either ap-
prove or deny a reasonably descriptive
request for records within 20 work days
after receipt of the request, unless ad-
ditional time is required for one of the
following reasons:

(1) It is necessary to search for and
collect the requested records from
other establishments that are separate
from the office processing the request
(e.g., the record keeper);

(2) It is necessary to search for, col-
lect, and examine a voluminous
amount of records which are demanded
in a single request;

(3) It is necessary to consult with an-
other agency which has a substantial
interest in the determination of the re-
quest or to consult with two or more
offices of the Board which have a sub-
stantial subject matter interest in the
records; or

(4) It is necessary to devote resources
to the processing of an expedited re-
quest under § 1631.6(f).

(c) When additional time is required
for one of the reasons stated in para-
graph (b) of this section, the FOIA Offi-
cer will extend this time period for an
additional 10 work days by written no-
tice to the requester. If the Board will
be unable to process the request within
this additional time period, the re-
quester will be notified and given the
opportunity to—

(1) Limit the scope of the request; or
(2) Arrange with the FOIA Officer an

alternative time frame for processing
the request.

[63 FR 41708, Aug. 5, 1998]
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§ 1631.9 Responses—form and content.

(a) When a requested record has been
identified and is available, the FOIA
officer shall notify the person making
the request as to where and when the
record is available for inspection or
that copies will be made available. The
notification shall also advise the per-
son making the request of any fees as-
sessed under § 1631.13 of this part.

(b) A denial or partial denial of a re-
quest for a record shall be in writing
signed by the FOIA Officer and shall
include:

(1) The name and title of the person
making the determination;

(2) A statement of fees assessed, if
any; and

(3) A reference to the specific exemp-
tion under the FOIA authorizing the
withholding of the record, and a brief
explanation of how the exemption ap-
plies to the record withheld; or

(4) If appropriate, a statement that,
after diligent effort, the requested
records have not been found or have
not been adequately examined during
the time allowed by § 1631.8, and that
the denial will be reconsidered as soon
as the search or examination is com-
plete; and

(5) A statement that the denial may
be appealed to the General Counsel
within 30 calendar days of receipt of
the denial or partial denial.

(c) If, after diligent effort, existing
requested records have not been found,
or are known to have been destroyed or
otherwise disposed of, the FOIA Officer
shall so notify the requester.

§ 1631.10 Appeals to the General Coun-
sel from initial denials.

(a) When the FOIA Officer has denied
a request for expedited processing or a
request for records, in whole or in part,
the person making the request may,
within 30 calendar days of receipt of
the response of the FOIA Officer, ap-
peal the denial to the General Counsel.
The appeal must be in writing, ad-
dressed to the General Counsel, Federal
Retirement Thrift Investment Board,
1250 H Street, NW., Washington, DC
20005, and be clearly labeled as a ‘‘Free-
dom of Information Act Appeal.’’

(b)(1) The General Counsel will act
upon the appeal of a denial of a request

for expedited processing within 5 work
days of its receipt.

(2) The General Counsel will act upon
the appeal of a denial of a request for
records within 20 work days of its re-
ceipt.

(c) The General Counsel will decide
the appeal in writing and mail the deci-
sion to the requester.

(d) If the appeal concerns an expe-
dited processing request and the deci-
sion is in favor of the person making
the request, the General Counsel will
order that the request be processed on
an expedited basis. If the decision con-
cerning a request for records is in favor
of the requester, the General Counsel
will order that the subject records be
promptly made available to the person
making the request.

(e) If the appeal of a request for expe-
dited processing of records is denied, in
whole or in part, the General Counsel’s
decision will set forth the basis for the
decision. If the appeal of a request for
records is denied, in whole or in part,
the General Counsel’s decision will set
forth the exemption relied on and a
brief explanation of how the exemption
applies to the records withheld and the
reasons for asserting it, if different
from the reasons described by the FOIA
Officer under § 1631.9. The denial of a
request for records will state that the
person making the request may, if dis-
satisfied with the decision on appeal,
file a civil action in Federal court. (A
Federal court does not have jurisdic-
tion to review a denial of a request for
expedited processing after the Board
has provided a complete response to
the request.)

(f) No personal appearance, oral argu-
ment, or hearing will ordinarily be per-
mitted in connection with an appeal of
a request for expedited processing or an
appeal for records.

(g) On appeal of a request concerning
records, the General Counsel may re-
duce any fees previously assessed.

[63 FR 41708, Aug. 5, 1998]

§ 1631.11 Fees to be charged—cat-
egories of requesters.

(a) There are four categories of FOIA
requesters; commercial use requesters;
representatives of news media; edu-
cational and noncommercial scientific
institutions; and all other requesters.
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The Freedom of Information Reform
Act of 1986 prescribes specific levels of
fees for each of these categories:

(1) When records are being requested
for commercial use, the fee policy of
the Board is to levy full allowable di-
rect cost of searching for, reviewing for
release, and duplicating the records
sought. Commercial users are not enti-
tled to two hours of free search time,
nor 100 free pages of reproduction of
documents, nor waiver or reduction of
fees, based on an assertion that disclo-
sure would be in the public interest.
The full allowable direct cost of
searching for, and reviewing, records
will be charged even if there is ulti-
mately no disclosure of records. Com-
mercial use is defined as a use that fur-
thers the commercial trade or profit
interests of the requester or person on
whose behalf the request is made. In
determining whether a requester falls
within the commercial use category,
the Board will look to the use to which
a requester will put the documents re-
quested.

(2) When records are being requested
by representatives of the news media,
the fee policy of the Board is to levy
reproduction charges only, excluding
charges for the first 100 pages. The
phrase ‘‘representatives of the news
media’’ refers to any person actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. The term
‘‘news’’ means information that is
about current events or that would be
of current interest to the public. Exam-
ples of news media entities include tel-
evision or radio stations broadcasting
to the public at large, and publishers of
periodicals (but only in those instances
where they can qualify as dissemina-
tors of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive. As
traditional methods of news delivery
evolve (e.g. electronic dissemination of
newspapers through telecommuni-
cations services), such alternative
media would be included in this cat-
egory. In the case of freelance journal-
ists, they may be regarded as working
for a news organization if they can
demonstrate a solid basis for expecting
publication through that organization,

even though not actually employed by
it. A publication contract would be the
clearest proof, but the Board may also
look to the past publication record of a
requester in making this determina-
tion.

(3) When records are being requested
by an educational or noncommercial
scientific institution whose purpose is
scholarly or scientific research, the fee
policy of the Board is to levy reproduc-
tion charges only, excluding charges
for the first 100 pages. The term ‘‘edu-
cational institution’’ refers to a pre-
school, a public or private elementary
or secondary school, an institution of
undergraduate higher education, an in-
stitution of graduate higher education,
an institution of professional edu-
cation, and an institution of vocational
education, which operates a program or
programs of scholarly research. The
term ‘‘noncommercial scientific insti-
tution’’ refers to an institution that is
not operated on a commercial basis as
that term is defined under paragraph
(a)(1) of this section and which is oper-
ated solely for the purpose of conduct-
ing scientific research, the results of
which are not intended to promote any
particular product or industry. To be
eligible for inclusion in this category,
a requester must show that the request
is being made under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use, but are sought in furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a noncommercial
scientific institution) research.

(4) For any other request which does
not meet the criteria contained in
paragraphs (a) (1) through (3) of this
section, the fee policy of the Board is
to levy full reasonable direct cost of
searching for and duplicating the
records sought, except that the first 100
pages of reproduction and the first two
hours of search time will be furnished
without charge. If computer search
time is required, the first two hours of
computer search time will be based on
the hourly cost of operating the cen-
tral processing unit and the operator’s
hourly salary plus 23.5 percent. When
the cost of the computer search, in-
cluding the operator time and the cost
of operating the computer to process
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the request, equals the equivalent dol-
lar amount of two hours of the salary
of the person performing the search,
i.e., the operator, the Board shall begin
assessing charges for computer search.
Requests from individuals requesting
records about themselves filed in the
Board’s systems of records shall con-
tinue to be treated under the provi-
sions of the Privacy Act of 1974, which
permit fees only for reproduction. The
Board’s fee schedule is set out in
§ 1631.14 of this part.

(b) Except for requests that are for a
commercial use, the Board may not
charge for the first two hours of search
time or for the first 100 pages of repro-
duction. However, a requestor may not
file multiple requests at the same
time, each seeking portions of a docu-
ment or documents, solely in order to
avoid payment of fees. When the Board
believes that a requester or, on rare oc-
casions, a group of requesters acting in
concert, is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the Board may aggregate any
such requests and charge accordingly.
For example, it would be reasonable to
presume that multiple requests of this
type made within a 30 calendar day pe-
riod had been made to avoid fees. For
requests made over a long period, how-
ever, the Board must have a reasonable
basis for determining that aggregation
is warranted in such cases. Before ag-
gregating requests from more than one
requester, the Board must have a rea-
sonable basis on which to conclude
that the requesters are acting in con-
cert and are acting specifically to
avoid payment of fees. In no case may
the Board aggregate multiple requests
on unrelated subjects from one re-
quester.

(c) In accordance with the prohibi-
tion of section (4)(A)(iv) of the Free-
dom of Information Act, as amended,
the Board shall not charge fees to any
requester, including commercial use
requesters, if the cost of collecting a
fee would be equal to or greater than
the fee itself.

(1) For commercial use requesters, if
the direct cost of searching for, review-
ing for release, and duplicating the
records sought would not exceed $25,

the Board shall not charge the re-
quester any costs.

(2) For requests from representatives
of news media or educational and non-
commercial scientific institutions, ex-
cluding the first 100 pages which are
provided at no charge, if the duplica-
tion cost would not exceed $25, the
Board shall not charge the requester
any costs.

(3) For all other requests not falling
within the category of commercial use
requests, representatives of news
media, or educational and noncommer-
cial scientific institutions, if the direct
cost of searching for and duplicating
the records sought, excluding the first
two hours of search time and first 100
pages which are free of charge, would
not exceed $25, the Board shall not
charge the requester any costs.

[55 FR 41052, Oct. 9, 1990, as amended at 63 FR
41708, Aug. 5, 1998]

§ 1631.12 Waiver or reduction of fees.

(a) The Board may waive all fees or
levy a reduced fee when disclosure of
the information requested is deemed to
be in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Board or Federal
Government and is not primarily in the
commercial interest of the requester.
In making its decision on waiving or
reducing fees, the Board will consider
the following factors:

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the Board or the
Government,

(2) Whether the disclosure is likely to
contribute to an understanding of Gov-
ernment operations or activities (in-
cluding those of the Board),

(3) Whether the disclosure is likely to
contribute significantly to public un-
derstanding of TSP or Government op-
erations or activities,

(4) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure,
and

(5) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
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the commercial interest of the re-
quester.

(b) A fee waiver request must indi-
cate the existence and magnitude of
any commercial interest that the re-
quester has in the records that are the
subject of the request.

§ 1631.13 Prepayment of fees over
$250.

(a) When the Board estimates or de-
termines that allowable charges that a
requester may be required to pay are
likely to exceed $250.00, the Board may
require a requester to make an advance
payment of the entire fee before con-
tinuing to process the request.

(b) When a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 calendar days of
the date of the billing), the Board may
require the requester to pay the full
amount owed plus any applicable inter-
est as provided in § 1631.14(d), and to
make an advance payment of the full
amount of the estimated fee before the
agency begins to process a new request
or a pending request from that re-
quester.

(c) When the Board acts under para-
graph (a) or (b) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e., 20
working days from the receipt of ini-
tial requests and 20 working days from
receipt of appeals from initial denial,
plus permissible extensions of these
time limits) will begin only after the
Board has received fee payments under
paragraph (a) or (b) of this section.

[55 FR 41052, Oct. 9, 1990, as amended at 63 FR
41709, Aug. 5, 1998]

§ 1631.14 Fee schedule.
(a) Manual searches for records. The

Board will charge at the salary rate(s)
plus 23.5 percent (to cover benefits) of
the employee(s) conducting the search.
The Board may assess charges for time
spend searching, even if the Board fails
to locate the records or if records lo-
cated are determined to be exempt
from disclosure.

(b) Computer searches for records. The
Board will charge the actual direct
cost of providing the service. This will
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly

attributable to searching for records
responsive to a FOIA request and oper-
ator/programmer salary, plus 23.5 per-
cent, apportionable to the search. The
Board may assess charges for time
spent searching, even if the Board fails
to locate the records or if records lo-
cated are determined to be exempt
from disclosure.

(c) Duplication costs. (1) For copies of
documents reproduced on a standard
office copying machine in sizes up to
81⁄2 × 14 inches, the charge will be $.15
per page.

(2) The fee for reproducing copies of
records over 81⁄2 × 14 inches, or whose
physical characteristics do not permit
reproduction by routine electrostatic
copying, shall be the direct cost of re-
producing the records through Govern-
ment or commercial sources. If the
Board estimates that the allowable du-
plication charges are likely to exceed
$25, it shall notify the requester of the
estimated amount of fees, unless the
requester had indicated in advance his/
her willingness to pay fees as those an-
ticipated. Such a notice shall offer a
requester the opportunity to confer
with agency personnel with the objec-
tive of reformulating the request to
meet his/her needs at a lower cost.

(3) For copies prepared by computer,
such as tapes or printouts, the Board
shall charge the actual cost, including
operator time, of producing the tape or
printout. If the Board estimates that
the allowable duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his/her willingness to pay
fees as high as those anticipated. Such
a notice shall offer a requester the op-
portunity to confer with agency per-
sonnel with the objective of reformu-
lating the request to meet his/her
needs at a lower cost.

(4) For other methods of reproduction
or duplication, the Board shall charge
the actual direct costs of producing the
document(s). If the Board estimates
that the allowable duplication charges
are likely to exceed $25, it shall notify
the requester of the estimated amount
of fees, unless the requester has indi-
cated in advance his/her willingness to
pay fees as high as those anticipated.
Such a notice shall offer a requester

VerDate 09<FEB>99 04:55 Feb 17, 1999 Jkt 183009 PO 00000 Frm 00224 Fmt 8010 Sfmt 8010 Y:\SGML\183009T.XXX pfrm04 PsN: 183009T



229

Federal Retirement Thrift Investment Board § 1631.15

the opportunity to confer with agency
personnel with the objective of refor-
mulating the request to meet his/her
needs at a lower cost.

(d) Interest may be charged to those
requesters who fail to pay fees charged.
The Board may begin assessing interest
charges on the amount billed starting
on the 31st calendar day following the
day on which the billing was sent. In-
terest will be at the rate prescribed in
section 3717 of title 31 of the United
States Code, and it will accrue from
the date of the billing.

(e) The Board shall use the most effi-
cient and least costly methods to com-
ply with requests for documents made
under the FOIA. The Board may choose
to contract with private sector services
to locate, reproduce, and disseminate
records in response to FOIA requests
when that is the most efficient and
least costly method. When documents
responsive to a request are maintained
for distribution by agencies operating
statutory-based fee schedule programs,
such as, but not limited to, the Govern-
ment Printing Office or the National
Technical Information Service, the
Board will inform requesters of the
steps necessary to obtain records from
those sources.

[55 FR 41052, Oct. 9, 1990, as amended at 63 FR
41709, Aug. 5, 1998]

§ 1631.15 Information to be disclosed.
(a) In general, all records of the

Board are available to the public, as re-
quired by the Freedom of Information
Act. However, the Board claims the
right, where it is applicable, to with-
hold material under the provisions
specified in the Freedom of Informa-
tion Act as amended (5 U.S.C. 552(b)).

(b) Records from non-U.S. Government
source. (1) Board personnel will gen-
erally consider two exemptions in the
FOIA in deciding whether to withhold
from disclosure material from a non-
U.S. Government source.

Exemption 4 permits withholding of
‘‘trade secrets and commercial or fi-
nancial information obtained from a
person as privileged or confidential.’’
Exemption 6 permits withholding cer-
tain information, the disclosure of
which ‘‘would constitute a clearly un-
warranted invasion of personal pri-
vacy.’’

(2)(i) Exemption 4. Commencing Janu-
ary 1, 1988, the submitter of confiden-
tial commercial information must, at
the time the information is submitted
to the Board or within 30 calendar days
of such submission, designate any in-
formation the disclosure of which the
submitter claims could reasonably be
expected to cause substantial competi-
tive harm. The submitter as part of its
submission, must explain the rationale
for the designation of the information
as commercial and confidential.

(ii) Confidential commercial informa-
tion means records provided to the
Board by a submitter that arguably
contains material exempt from release
under Exemption 4 of the FOIA, 5
U.S.C. 552(b)(4), because disclosure
could reasonably be expected to cause
substantial competitive harm.

(iii) After January 1, 1988, a submit-
ter who does not designate portions of
a submission as confidential commer-
cial information waives that basis for
nondisclosure unless the Board deter-
mines that it has substantial reason to
believe that disclosure of the requested
records would result in substantial
harm to the competitive position of the
submitter.

(3) When the Board determines that
it has substantial reason to believe
that disclosure of the requested records
would result in substantial competitive
harm to the submitter, and has no des-
ignation from the submitter, it shall
notify the submitter of the following:

(i) That a FOIA request has been re-
ceived seeking the record,

(ii) That disclosure of the record may
be required,

(iii) That disclosure of the record
could result in competitive harm to the
submitter,

(iv) That the submitter has a period
of seven workdays from date of notice
within which it or a designee may ob-
ject to the disclosure its records, and

(v) That a detailed explanation
should be submitted setting forth all
grounds as to why the disclosure would
result in substantial competitive harm,
such as, the general custom or usage in
the business of the information in the
record, the number and situation of the
persons who have access to the record,
the type and degree of risk of financial
injury that release would cause, and
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the length of time the record needs to
be kept confidential.

(4) In exceptional circumstances, the
Board may extend by seven workdays
the time for a submitter’s response for
good cause.

(5) The Board shall give careful con-
sideration to all specified grounds for
nondisclosure prior to making an ad-
ministrative determination on the
issue of competitive harm.

(6) Should the Board determine to
disclose the requested records, it shall
provide written notice to the submit-
ter, explaining briefly why the submit-
ter’s objections were not sustained and
setting forth the date for disclosure,
which date may be less than 10 cal-
endar days after the date of the letter
to the submitter.

(7) A submitter who provided records
to the Board prior to January 1, 1988,
and did not designate which records
contain confidential commercial infor-
mation, shall be notified as provided in
§ 1631.15(b)(3). After making such notifi-
cation, the Board will follow the proce-
dures set forth in § 1631.15(b)(4)–(6).

(8) The Board will, as a general rule,
look favorably upon recommendations
for withholding information about
ideas, methods, and processes that are
unique; about equipment, materials, or
systems that are potentially patent-
able; or about a unique use of equip-
ment which is specifically outlined.

(9) The Board will not withhold infor-
mation that is known through custom
or usage in the relevant trade, busi-
ness, or profession, or information that
is generally known to any reasonably
educated person. Self-evident state-
ments or reviews of the general state of
the art will not ordinarily be withheld.

(10) The Board will withhold all cost
data submitted, except the total esti-
mated costs from each year of a con-
tract. It will release these total esti-
mated costs and ordinarily release ex-
planatory material and headings asso-
ciated with the cost data, withholding
only the figures themselves. If a con-
tractor believes that some of the ex-
planatory material should be withheld,
that material must be identified and a
justification be presented as to why it
should not be released.

(11) Exemption 6. This exemption is
not a blanket exemption for all per-

sonal information submitted by a non-
U.S. Government source. The Board
will balance the need to keep a person’s
private affairs from unnecessary public
scrutiny with the public’s right to in-
formation on Board records. As a gen-
eral practice, the Board will release in-
formation about any person named in a
contract itself or about any person who
signed a contract as well as informa-
tion given in a proposal about any offi-
cer of a corporation submitting that
proposal. Depending upon the cir-
cumstances, the Board may release
most information in resumes concern-
ing employees, including education and
experience. Efforts will be made to
identify information that should be de-
leted and offerors are urged to point
out such material for guidance. Any in-
formation in the proposal, such as the
names of staff persons, which might, if
released, constitute an unwarranted in-
vasion of personal privacy if released
should be identified and a justification
for non-release provided in order to re-
ceive proper consideration.

§ 1631.16 Exemptions.
The Freedom of Information Act ex-

empts from all of its publication and
disclosure requirements nine cat-
egories of records which are described
in 5 U.S.C. 552(b). These categories in-
clude such matters as national defense
and foreign policy information, inves-
tigatory files, internal procedures and
communications, materials exempted
from disclosure by other statutes, in-
formation given in confidence and mat-
ters involving personal privacy.

§ 1631.17 Deletion of exempted infor-
mation.

Where requested records contain
matters which are exempted under 5
U.S.C. 552(b) but which matters are
reasonably segregable from the re-
mainder of the records, they shall be
disclosed by the Board with deletions.
To each such record, the Board shall
attach a written justification for mak-
ing deletions. A single such justifica-
tion shall suffice for deletions made in
a group of similar or related records.

§ 1631.18 Annual report.
The Executive Director will submit

annually, on or before February 1, a
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Freedom of Information report cover-
ing the preceding fiscal year to the At-
torney General of the United States.
The report will include matters re-
quired by 5 U.S.C. 552(e).

[63 FR 41709, Aug. 5, 1998]

Subpart B—Production in Re-
sponse to Subpoenas or De-
mands of Courts or Other Au-
thorities

§ 1631.30 Purpose and scope.

This subpart contains the regulations
of the Board concerning procedures to
be followed when a subpoena, order, or
other demand (hereinafter in this sub-
part referred to as a ‘‘demand’’) of a
court or other authority is issued for
the production or disclosure of:

(a) Any material contained in the
files of the Board;

(b) Any information relating to ma-
terials contained in the files of the
Board; or

(c) Any information or material ac-
quired by an employee of the Board as
a part of the performance of his or her
official duties or because of his or her
official status.

§ 1631.31 Production prohibited unless
approved by the Executive Direc-
tor.

No employee or former employee of
the Board shall, in response to a de-
mand of a court or other authority,
produce any material contained in the
files of the Board or disclose any infor-
mation or produce any material ac-
quired as part of the performance of his
or her official status without the prior
approval of the Executive Director or
his or her designee.

§ 1631.32 Procedure in the event of a
demand for disclosure.

(a) Whenever a demand is made upon
an employee or former employee of the
Board for the production of material or
the disclosure of information described
in § 1631.31, he or she shall immediately
notify the Executive Director or his or
her designee. If possible, the Executive
Director or his or her designee shall be
notified before the employee or former
employee concerned replies to or ap-

pears before the court or other author-
ity.

(b) If response to the demand is re-
quired before instructions from the Ex-
ecutive Director or his or her designee
are received, an attorney designated
for that purpose by the Board shall ap-
pear with the employee or former em-
ployee upon whom the demand has
been made and shall furnish the court
or other authority with a copy of the
regulations contained in this part and
inform the court or other authority
that the demand has been or is being,
as the case may be, referred for prompt
consideration by the Executive Direc-
tor or his or her designee. The court or
other authority shall be requested re-
spectfully to stay the demand pending
receipt of the requested instructions
from the Executive Director.

§ 1631.33 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with § 1631.32(b) pending re-
ceipt of instructions from the Execu-
tive Director, or his or her designee, or
if the court or other authority rules
that the demand must be complied
with irrespective of the instructions
from the Executive Director not to
produce the material or disclose the in-
formation sought, the employee or
former employee upon whom the de-
mand has been made shall respectfully
decline to comply with the demand.
[United States ex. rel. Touhy v. Ragen,
340 U.S. 462 (1951)].

PART 1632—RULES REGARDING
PUBLIC OBSERVATION OF MEET-
INGS

Sec.
1632.1 Purpose and scope.
1632.2 Definitions.
1632.3 Conduct of agency business.
1632.4 Meetings open to public observation.
1632.5 Exemptions.
1632.6 Public announcement of meetings.
1632.7 Meetings closed to public observa-

tion.
1632.8 Changes with respect to publicly an-

nounced meetings.
1632.9 Certification of General Counsel.
1632.10 Transcripts, recordings, and min-

utes.
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